INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

InRe:

Case No. 01-13378
Chapter 7

NEAL LEE ROTH, SR.,, and
TERESA KAY ROTH,

Debtors.
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MEMORANDUM AND ORDER
Thismatter isbefore the Court on Trustee' sMotionfor Turnover (Doc. 22). The patieshavefully
briefed the issue and submitted Stipulaions of Fact (Doc. 49). The Court has reviewed the arguments
presented by the parties, the stipulated facts and the rdlevant law concerning this motion and is now
prepared to rule. The Court hasjurisdiction under 28 U.S.C. § 157(b).
l. STATEMENT OF FACTS

The parties have submitted Stipulations of Fact (Doc. 49). The Court adopts the stipulations set

forth by the parties and, based on the tipulations, makes the following findings of fact:

1. Ned Lee Roth, S. (hereinafter referred to as“Ned” or “Debtor”), is one of the debtors
in this case and is one of the severd children of Edmund and Martina Roth (hereinafter
referred to as “Edmund” and “Martind’).

2. Onor about January 29, 1992, Edmund and Martina created arevocable inter vivostrust,
known as the Edmund Roth and Martina Roth Revocable Living Trust (hereinafter
referred to asthe “ Trust”).

3. Thereafter, Edmund and Martina amended the Trust twice prior to Martina s deeth.



Martinadied some time prior to January 20, 2000.
On January 20, 2000, Edmund amended the Trust for the third and find time.
At dl times since its creation, Nedl has held abeneficid interest in the Trust. The Trugt,
the contents of which were stipulated to by the parties, provided that upon Edmund’s
death, Ned wasto receive, if the property was till in the Trust on Edmund’ s desth, and
if the Trust had not been revoked in full or in part, the following:
a A 1/5 interest in items of personal property not specifically designated for others,
b. A haf section of land in Ellis County, Kansss,
C. Aninterest in two joint ventures,
d. Oil and gas production on any red estate in the Trust;
e And a1/5 interest in dl remaining property in the Trust.
See page FIFTH provision, pages 5-8.
The parties have gtipulated that the property Ned will recelve from the Trust has a total
value in excess of $150,000.00.
The Trugt contained provisions to pay Edmund's debts, including expenses of his last
illness, funera and burid, aswdl asto pay any “inheritance, estate, transfer or succession
taxes” |d. a page 5, paragraph 2.
Paragraph “M” of the Sixth Article of the Trust specificdly provides

“Neither the principa nor the income fromthis trust shdl be liable for the

debts of any beneficiary hereunder. Nor shall any part thereof be subject

to sazure by any creditor of any beneficiary under any return or

proceeding in law or in equity or otherwise, and no disposition, charge,
encumbrance, sde or assgnment of theincome or of the principa of this



10.

11.

12.

13.

14.

15.

14.

trust or any part hereof by any beneficiary hereunder shdl be of any
vdidity or legd effect or in any way recognized by said TRUSTEE.”

The Trugt did not provide for the corpus of the Trust to be retained, with subsequent
digributions to the beneficiaries over time. Instead, the Trust provided that the property
Ned was to receive would be payable upon Edmund’ s death. 1d.

On duly 12, 2001, Neal and hiswifefiled avoluntary petition seeking bankruptcy relief
under Chapter 7 of the Bankruptcy Code, thereby commencing the above  captioned
case.

In August, 2001, within 180 days of Nedl filing of the bankruptcy, Edmund died.

Steven L. Speth isthe duly appointed and acting Trustee in the above captioned case.
No will, probate proceedings, or intestacy proceedings of any kind have or will be filed
with regard to Edmund’ s degth.

In December, 2001, a Partid Distributionof Assets was made to the Trust beneficiaries.
Astheresault of ademand made by Steven L. Speth upon the trustees of the Trug, the
$10,000.00 disgtribution that would have been distributed to Neal under the Trust was
instead paid over to Steven L. Speth asthe Trustee herein. That money is being held by
Mr. Speth subject to further order of the Court.

Some or dl of the assets described and referred to in Paragraphs 7 and 13, above, may

have generated income since Edmund’ s death.

The Court will address any additiond facts below, if necessary.



. ANALYSIS

The Trustee seeksto bring into the Debtor’ s Chapter 7 bankruptcy estate the estimated $150,000
in Trust property that Neal became entitled to receive within 180 days of hisfiling bankruptcy upon the
post-petition deeth of hisfather. According to the Trustee, Nedl’ s portionof the Trust property should be
included in the bankruptcy estate pursuant to 11 U.S.C. § 541(a)(5)(A).! The Debtor objects to the
incdusonof this property inthe estate on the basis that (1) the property was not property of the estate upon
filing, under 11 U.S.C. § 541(a)(1), because of the excluson  contained in 8§ 541(c)(2), for vdid
poendthrift trusts; and (2) because the property did not subsequently pass to Ned, within 180 days, by
“bequest, devise, or inheritance,” asrequired by 11 U.S.C. § 541(a)(5)(A).

A. The spendthrift provision of the Trust precludesthe Debtor’sinterestinthe Trust
from being included in the bankruptcy estate under § 541(a)(1).

The commencement of a voluntary petition for relief under Chapter 7 of the Bankruptcy Code
automatically crestes an estate.  Section 541(a) defines property of the estate broadly to include “dl the
following property, wherever located and by whomever held:

(2) ... dl legd or equitable interests of the Debtor in property as of the commencement of this

Debtor firgt contends that because the Trust contained language preventing the voluntary or
involuntary dienationby abeneficiary of hisinterest in Trust assets, that itisa spendthrift trust, and that such
trusts are excluded from the bankruptcy estate under 8§ 541(c)(2). That section states: “A restriction on

the trandfer of a beneficid interest of the debtor in a trust that is enforcesble under applicable

Al statutory references are to the Bankruptcy Code, 11 U.S.C. § 101, et seg., unless
otherwise specified.



nonbankruptcy law is enforceable in a case under thistitle” Spendthrift trusts have long been held to be
valid under Kansaslaw. Pechanec v. Timken Sate Bank, 59 B.R. 899, 903 (Bankr. D. Kan. 1986),
citing Sherman v. Havens, 94 Kan. 654 (1915) and Watts v. McKay, 160 Kan. 377 (1945).

An examination of the legidative history of § 541(c)(2) indicates that Congress meant to exclude
from the estate those assets of “ spendthrift trusts’ traditionaly beyond the reach of creditors under State
trust law. See H.R. 95-595, 95th Cong., 1t Sess., 176, 368 (1977), U.S.Code Cong. & Admin.News
1978, pp. 5787, 6136, 6137, 6323, 6324. Thus, aresolution of the initid issue before the Court turns on
whether the Trust quaifies as a*” spendthrift trust.” 1f so, the Debtor's interest in the trugt isimmune from
creditors claims as anasset of the estate under 8 541(a)(1). If the Trust isnot property of the estate under
§541 (a)(1), the Court must dill answer whether Ned’ s interest inthe Trust became property of the estate
pursuant to 8§ 541(a)(5).

Whether an asset isestate property is determined by examining the nature of the asset on the date
the bankruptcy petition was filed. 11 U.S.C. 8§ 541(a)(1); In re Kansas Personal Communications
Services, Ltd., 252 B.R. 179, 185 (Bankr. D. Kan. 2000) rev' d on other grounds 256 B.R. 807 (D.
Kan. 2000). SeealsoInreWest, 64 B.R. 738, 744 n. 12 (Bankr. D. Or. 1986), aff'd, 81 B.R. 22 (Sth
Cir. BAP1987). Althoughfederd law identifiesthe property intereststhat areto beincludedin adebtor's
bankruptcy estate, such property interests themsalves are created and defined by state lav. See Butner
v. United States, 440 U.S. 48, 55 (1979). See also 5 Lawrence P. King, Collier on Bankruptcy 1
541.LH[3][a (15th ed. rev.2001) (“[T]he existence and nature of the debtor's interests in property, and

of hisor her debts, are determined by nonbankruptcy law.”).



In this case, Nedl’s interest in the Trugt prior to the death of his father was contingent upon his
father actudly dying before having revoked that part of the Trust that set over propertyto Nedl. Further,
Ned’ sinterest inthe Trust was subject to the conditions attached by the settlor of the Trust, hisfather. The
donor had attached the condition, set forth in Paragraph “M” of the Sixth Article of the Trugt, that

“Nether the principa nor the income from this trust shdl be lidble for the debts of any

beneficiary hereunder. Nor shall any part thereof be subject to seizure by any creditor of

any beneficiary under any return or proceeding in law or in equity or otherwise, and no

disposition, charge, encumbrance, sale or assgnment of the income or of the principd of

this trust or any part hereof by any beneficiary hereunder shdl be of any vdidity or legd

effect or in any way recognized by said TRUSTEE.”

Because of the provisons of this dlassic spendthrift clause, neither Neal’ s creditors nor transferees had any
right to rely upon the Trust for the satisfactionof their dams. Johnson v. Morawitz, 292 F.2d 341, 344
(1961), citing In re Watts, 160 Kan. 377, and Sherman v. Havens, 94 Kan. at 657. Cf. Connett v.
Justus Enterprises of Kansas, Inc., 1989 WL 65444, *7 (D. Kan. 1989) (discussing the indienability
of interests in spendthrift trusts in Kansas while deciding a motion for summary judgment in favor of the
trustee of adiscretionary trust). Thus, the Court concludes that because Neal had no property interest
under state law in the Trust assets a the time he filed bankruptcy, those potential assetswere not property

of the estate pursuant to § 541(a)(1).

B. The Debtor’sinterest in the trust did not passto him by way of bequest, devise,
or inheritance, thusrendering 8§ 541(a)(5)(A) inapplicablein this case.

The Court now turns to the trustee’ sdamthat the Debtor’ sinterest inthe inter vivos Trudt is part
of thebankruptcy estatepursuant to 11 U.S.C. 8 541(a)(5)(A). Section541(a)(5)(A) includesasproperty

of the estate



Any interest in property that would have been property of the estate if such interest had

been an interest of the debtor on the date of thefiling of the petition, and that the debtor

acquires or becomes entitled to acquire within 180 days after such date —

(A) by bequest, devise, or inheritance...
Thereis no dispute among the parties that the Debtor’ s interest in the trust was acquired within 180 days
after thefiling of the petition. The isue the parties have brought before the Court is whether the Debtor
acquired the property by way of “bequest, devise, or inheritance.”

As noted above, in the absence of controlling federd law, “ property” and “interests in property”
arequestions of statelaw. In re Doughman, 263 B.R. 905, 907 (Bankr. D. Kan. 1999). Asrecognized
by the parties, the Bankruptcy Code provides no definition of the terms “bequest,” “devise’ or
“inheritance,” thus requiring the Court to look to state law for a definitionof thoseterms.? The Debtor relies
onK.S.A. 59-604 to support his position that the terms “bequest” and “devise” arelimited to the transfer
of property by way of will. Although K.S.A. 59-604 does not provide a definition of these terms, their
useinthis statuteis certainly consgstent withthe Debtor’ spositionand doesindicate that, under Kansaslaw,
the terms “devisg’ and “bequest” involve trandfers of property by way of will.

Although Kansas hasnot directly defined the terms “ bequest,” “devise’ or “inheritance,” the Court

believesit only reasonable that Kansas would follow the traditional meaning of theseterms, as set forth in

The Trustee does cite to a provision contained in the Social Security Act concerning
“inheritance.” According to that definition, “An inheritance is cash, aright, or anon-cash items received
as the result of someone' sdeath.” However, the Debtor did not receive hisinterest in the Trugt, asa
matter of law, “as aresult of someone' sdeath.” The Debtor’ sinterest in the Trust was acquired by
way of an inter vivos gift from hisfather. See Matter of Estate of Sanders, 261K an. 176, 186 (1996)
(holding that atrust comesinto immediate effect upon being established and funded, while awill never
takes effect until the desth of atestator).



Black’sLaw Dictionary. Black’sLaw Dictionary providesthe following definitions of “bequest,” “ devise’
and “inheritance’:
Bequest—  agift by will of persond property;

Devise — atestamentary digpogtion of land or redlty; a gift of red property by the last will
and testament of the donor; and

Inheritance — property which descendsto heir on the intestate deeth of another.
Black’s Law Dictionary (5" Ed. West Pub. Co. 1979).

Based on these definitions, the Debtor’ s interest in the Trust was not derived by way of bequest,
devise or inheritance. Hisrights in the trust were trandferred inter vivos, not by way of will or intetate
succession.® Thisholding isconsstent with the mgjority of Courtsthat have addressed theissue of whether
aninterestinaninter vivos trust is within the reach of 8 541(8)(5)(A). See, e.g., InreSchmitt, 215B.R.
417,422, n.2 (9" Cir. BAP 1997) (holding that inter vivos trusts are not considered interest obtained by
“bequest, devise or inheritance’); Matter of Newman, 903 F.2d 1150, 1154 (7*" Cir. 1990) (holding that
payments made to a debtor frominter vivostrustswithin 180 days of filing the petition are not interests by
way of “bequest, devise, or inheritance’ and are not part of the bankruptcy estate); In re Schauer, 246

B.R. 384 (Bankr. D. N.D. 2000) (holding that “didributions from an inter vivos trust do not qudify as

3The Trustee dso relieson Inre Hecht, 54 B.R. 379 (S.D. N.Y. 1987) and Inre
McCullough, 259 B.R. 509 (Bankr. D. R.l. 2001) in support of his case. However, both Hecht and
McCullough involved testamentary trusts rather than inter vivostrusts. Testamentary trudts, by their
very nature, pass property interests to others by bequest or devise, whereas inter vivos trusts are
created during the life of the settlor and do not, therefore, implicate § 541(a)(5)(A) in the same manner
as atestamentary trust. Therefore, Hecht and McCullough are not reevant to the issue before this
Court.



bequests, and § 541(a)(5)(A) does not operate to bring such distributions into the bankruptcy estate.”);
In re Crandall, 173 B.R. 836 (D. Conn. 1994) (holding that the Court is constrained to give a narrow
congtructionto the words* bequest, deviseand inheritance’ and to conclude suchwords do not encompass
revocable inter vivostrusts); In re Shurley, 171 B.R. 769, 786 (Bankr. W.D. Tex. 1994), rev’ d on other
grounds 115 F.3d 333 (5" Cir. 1997), (holding that “[i]nter vivos trust digtributions are not considered
interest obtained ‘ by bequest, devise, or inheritance.””). Cf.Klebanoffv. Mutual Lifelns. Co., 362 F.2d
975 (2" Cir. 1966) (applying old Bankruptcy Act § 70(a), in holding that insurance proceeds were not
included in the statutory language as an asset that could be brought back into the estate within Sx months
of the petition date).

The Trusteerdiesextensvely on In re Crandall, 173 B.R. 836 (D. Conn. 1994) insupport of his
assertion that the Debtor’s interest in the Trudt fdls within the meaning of § 521(a)(5)(A). The Court
disagreeswiththe Trustee' sreading of Crandall and findsthat it actudly provides support for the Debtor’s
postion reative to 8 521(a)(5)(A). The Crandall Court addressed the issue of whether aninterestina
revocable inter vivos trust is covered by § 521(a)(5)(A) asfollows:

The court is congtrained to give a narrow construction to the words “bequest, devise, and

inheritance’ and to conclude such words in their plain meaning do not encompass

revocable inter vivos trusts. This conclusion is buttressed by the holding of the Second

Circuit inKlebanoff v. Mutual Lifelns. Co., 362 F.2d 975 (2" Cir.1966). Klebanoff

dedlt witha bankruptcy trustee'sdamto the proceeds of life insurancetowhichthe debtor

became entitled within Sx months of the petition date. The trustee had argued that the

“technical propertyterms in § 70(a) should be interpreted broadly to encompassinsurance

proceeds.” Id. at 979. The court rgjected that argument as* spuriousfor, inthiscase, we

are congiruing a bankruptcy statute and not embellishing principles of common law.” Id.

The court recognized that “it would have been reasonable and appropriate for Congress

to have included insurance proceeds within this section if it So dedred. But, it faledto do

s0 and in these circumstances, we cannot and should not step into the breach.” 1d. The
debtor'sinterest in the Trust is not property of the estate under § 541(a)(5)(A).



Id. at 839.

The Crandall Court specificaly noted that its Circuit, the Second Circuit, aswdl asthe Supreme
Court, mandated a rigid application of the “plan meaning” doctrine in interpreting the words of the
Bankruptcy Code. This Court issmilarly constrained to presume that alegidature, herethe United States
Congress, “saysin a gatute what it means and meansina datute what it saysthere.” Connecticut Nat’ |
Bank v., Germain, 503 U.S. 249, 254 (1992). A datute clear and unambiguous on its face must be
interpreted according to its plain meaning. In re Geneva Seel Co., 281 F.3d 1173, 1178 (10" Cir.
2002).

When interpreting a statute, a Court must firgt examine its language. Daltonv. I.R.S, 77 F.3d
1297, 1299 (10th Cir.1996). Asthe Court statedinInre Carbaugh, 278 B.R. 512, 522 (10" Cir. BAP
2002), the plain meaning of legidationshould be conclusive, except in the “*rare cases[inwhich] the literd
gpplication of a statute will produce a result demondirably at odds with the intentions of its drafters.””
United Sates v. Ron Pair Enters., Inc., 489 U.S. 235, 242, 109 S.Ct. 1026, 103 L.Ed.2d 290 (1989)
(quoting Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 571, 102 S.Ct. 3245, 73 L.Ed.2d 973
(1982)). Nothing inthe legidative history makesit clear that reading § 541(a)(5) literdly will produce such
aresult. Seegenerally AdamJ. Hirsch, Inheritanceand Bankruptcy: TheMeaning of The Fresh Sart,
45 Hastings L.J. 1975, 182-83 (1994).

Further buttressing this Court’s concluson that Congress did not intend to include property

acquired by an inter vivos trust within the reachesof 8 541()(5), asaresult of itsfallureto  specificaly

“The Court in Crandall did find that the interest in the inter vivos trust was property of the
estate pursuant to 8 541(a)(1). This Court has concluded the opposite based on Kansas law.

10



refer to property received through trugts, is the fact that in other federd statutes enacted in the same time
frame as the 1978 Bankruptcy Code and its amendmentsin 1984, Congress expresdy contemplated, in
a different context, the use of inter vivos trusts in passing title to property. Although the Act was later
repealed, Section 7 of the White Earth Reservation Land Settlement Act of 1985, which deds with
keeping Osage Indian headrights or minerd interestsin Osage | ndianownership, specificdly provided that

No person who is not an Osage Indian may, on or after October 21, 1978, receive any interest

in any headright, other than alife estate in accordance with subsection (b), whether such interest

would be received by such person (but for this subsection) under awill, a testamentary or inter
vivostrug, or the Oklahomalaws of intestate succession.

25 U.S.C. § 331 (Westlaw 2002) (repeaed 2000) (emphasis added).

Accordingly, this Court cannot smply assume that Congress intended to include every vehicle for
transferring property upondeathin § 541(a)(5), Snceit clearly understood the concept of trustsinpassing
other federa dtatutesin the sametime frame. The Court is cognizant of the fact that § 541(a) isintended
to beabroad statutory provisonamed at induding as much property as possible inthe bankruptcy estate.
However, that genera legidative intent does not alow the Court to ignore the precise language of the
datute. Asindicated in In re Newman, 99 B.R. 881, 884 (C.D. Ill. 1989), “[t]hereisno indication in the
statute that Congress intended these terms to have anything but their norma and accepted meanings” In
addition, the Seventh Circuit addressed the issue of how broadly § 541(a) should be read when dedling
with aninter vivostrust in Matter of Newman, 903 F.2d 1150, 1154 (7" Cir. 1990) when it stated:

Congress liged the specific interests to be included as property of the estate. Those

interestsdo not include a category into which an inter vivos spendthrift trust may fit. The

decisionof Congressto enumerate Specific excdusons creates a presumptionthat cases not
incdludedinthat lig of exdusions are subject to the statute. See Matter of Cash Currency

Exchange, Inc., 762 F.2d 542, 552 (7th Cir.1985) (gpplying maxim expressio unius est
exclusio alterius to provison of Bankruptcy Code), certiorari denied sub nom. Fryzel

11



v. Cash Currency, 474 U.S.904, 106 S.Ct. 233, 88 L.Ed.2d 232. Smilaly, the decision

of Congressto ligt certaininterestswithout introducing them with the words “includes’ or

“induding” creates a presumptionthat those are the sole interests covered. See 11 U.S.C.

§ 102(3).

Although it seems unfair that the fortuity of the estate planning method a debtor’ s benefactor chose
should determine whether a debtor should be dlowed to keep significant property, this Court cannot
subgtitute its judgment for that of Congress. As the Tenth Circuit noted in In re Meridith Hoffman
Partners, 12 F.3d 1549, 1556 (10" Cir. 1993), cert denied, 512 U.S. 1206 (1994),

The apparent unfairness of the resullt reached by Congress' chosen language may motivate

Congress to amend the statute, but it does not permit Courts to disregard the clear

language of astatute. See UnionBank v. Wolas, 502 U.S. 151, ----,112 S.Ct. 527, 531,

116 L.Ed.2d 514 (1991) (“The fact that Congress may not have foreseen dl of the

consequences of a gatutory enactment is not a sufficient reasonfor refusing to give effect

to itsplan meaning.”); C-L Cartage, 899 F.2d at 1494.

The Court finds that 8 541(a)(5)(A) does not operate to include interests in property transferred to a
debtor by way of inter vivos trust. Therefore, the Debtor’s interest in Trust property is not part of his
bankruptcy estate, notwithstanding that he became entitled to receive his entire share of the Trust within
180 days of filing this bankruptcy case.

[Il.  CONCLUSON

The Court findsthat the Debtor’ s interest in the inter vivos Trust crested by his father did not vest
a property interest under Kansas law in Debtor, and thus his interest in the Trugt at the point of his
bankruptcy filingwas not property of theestate under 11 U.S.C. 8 541(a)(1). Secondly, Debtor’ sinterest
in the inter vivos Trust did not pass to the Debtor by way of bequest, devise or inheritance. Therefore, 11

U.S.C. 8§ 541(a)(5)(A) does not serve to bring that property into the bankruptcy estate, either. The

Trustee' smotionto bring the proceeds fromthe inter vivos Trugt into the estate pursuant to 8 541(a)(5)(A)

12



isdenied, and the Trusteeis ordered to returnthe $10,000.00 digtribution he previoudy obtained from the
Trugt, and whichiis currently held in escrow pending further order of this Court, based on his falure to
demondtrate that the property should be included in the bankruptcy estate.

ITIS, THEREFORE, BY THISCOURT ORDERED thét the Trustee’ sMotionfor Turnover
(Doc. 22) is denied.

IT IS FURTHER ORDERED that the Trustee is required to return to the Debtors the
$10,000.00 digtribution the Trustee earlier received from the Trust.

IT ISSO ORDERED this day of February, 2003.

Janice Miller Karlin
United States Bankruptcy Judge
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